
STATE OF INDIANA ) MONROE COUNTY CIRCUIT COURT-

:
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MONROE COUNTY ) CAUSE NO. 53006-2208-PL-001756

PLANNED PARENTHOOD GREAT
NORTHWEST, HAWAI'I, ALASKA,
INDIANA, KENTUCKY, INC., and
ALL-OPTIONS, INC., on behalf of
themselves, their staff, physicians, and
patients; and AMY CALDWELL, M.D.,
on her own behalf and on behalf of
her patients,~

Plaintiffs,

v'.

MEMBERS OF THEMEDICAL '

LICENSING BOARD OF INDIANA, in
their official capacities; and the
HENDRICKS COUNTY PROSECUTOR,
LAKE COUNTY PROSECUTOR,
MARION COUNTY PROSECUTOR,
MONROE COUNTY PROSECUTOR,
TIPPECANOE COUNTY PROSECUTOR,
and the,WARRICK COUNTY
PROSECUTOR, in their official capacities,
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" Defendants.

ORDERDENYING MOTION FOR PERMANENT INJUNCTION

This matter comes before the Court on Plaintiffs' Motion for Permanent In-

junction to enjoin Defendants from enforcing Senate Bill 1 ("S.B. 1"), as enacted In

various sectionsof the Indiana Code. Plaintiff's appear by counsel Kenneth Falk,

Stevie lPactor, and Gavin Rose of the ACLU of Indiana; L01iMartin, Alan Schoen-

i'eld, Allyson Slater,' Katherine Mackey, andMikayla Foster ofWilmer Cutler
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Pickering Hale and Dorr LLP; Catherine Peyton Humphreville andMelissa Shube

of Planned Parenthood Federation ofAmerica; and Rupali Sharma and Allison Zim-

mer ofThe Lawyering Project. Defendants appear by Solicitor General James

Barta, Deputy Solicitor General Jenna M. Lorence, DeputyAttorney General Kate-

lyn E. D'Ioering, and Gene Schaerr, Christopher Bartolomucci, Brian Field, Edward '. -

Trent, JustinMiller, andMiranda Sherrill of Schaerr Jafl'e LLP.
PROCEDURAL HISTORY '_ ;

On August 5, 2022, after a special legislative session, the Indiana General

Assembly passed S B 1 S B 1 criminalizes abortion in Indiana, subject to limited
. I Ti :1-

exceptio'ns including in the case of substantial and irreversible physical impairment

of a major bodily function or death of the pregnant person (the "Health or LiferEx-
\.'

ception'i). SB. 1 also prohibits performing abortions at licensed clinics, and requires r;
|. .
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that abortions be performed at hospitals or ambulatory outpatient surgical centers

that are' majority-owned by a hospital (the "Hospital Requirement").

0:11
August 31, 2022, Planned Parenthood Great Northwest, Hawai'i, Alaska,

'

',

'

Indiand, Kentucky, Inc. _("PPGNHAIK"), Women's Med Group Professional Goipdria-
'

tio'n, Whole Woman's Health Alliance, All-Options, Inc., and Dr. Amy Caldwell filed

their initial challenge to SB. 1. Plaintiffs claimed, among other things, that SB 1
'_ If}; If;

.

violated Article 1, section 1 of the Indiana Constitution. On September 22, 20221:?"
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this Court entered a' preliminary injunction enjoining enforcement of the law," --
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finding that Plaintiffs were likely to succeed on their claim that the statute violated

Article 1, Section 1.

on June 30, 2023, the Indiana Supreme Court reversed this Court's prelimie ,

nary injunction. Members ofMed. Licensing Bd. of Ind. 0. Planned Parenthood

Great Nw., Haw., Alaska, Ind., Ky., Inc., 211 N.E.3d 957 (Ind. 2023). The Supreme

Court held that Plaintiffs have standing to challenge SB. 1, both "because they be-

lieve it infringes on their patients' constitutional rights, but also because, if en-

forced, it places theiili in immediate danger of sustaining their own direct injury
d

from criminal prosecution or regulatory enforcement." Id. at. 966. The Supreme

Court also concluded that Article 1, Section 1 is judicially enforceable, id. at 975,

and "protects a woman's right to an abortion that. is necessary to protect her life hr

to protebt her from a serious health risk." Id. at 985. In so holding, the Supreme

Court specifically noted that the rights within Article 1, Section 1 include the lright:

to proteEC't oneself against great bodily harm. Id. at 976. The Supreme Court addi:

tionally:lheld that outside these circumstances, the General Assembly "otherwise re-

tains broad legislative discretion for determining whether and the extent to which

to prohibit abortions." Id. at 962. The Supreme Court did not conclude that Article

1, Sectihn 1 confers a right to abortion where rape or incest victims are concerhed.

Because the law'was not unconstitutional in all circumstances, the Court ruldd,
l" '

Plaintiffs' facial challenge to SE. 1 failed, requiring reversal of the preliminary in-

junctiorfi. Id. Still, the Supreme Court stressed that:
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[b']y
saying Senate Bill 1'is not unconstitutional in its entirety in all

circumstances, we do not say the opposite either�that every single

part of the law can be applied consistentwith our Constitution 1n every

conceivable set of circumstances. We do not prejudge those questions.

Si), while Plaintiffs' challenge to the entire statute fails, that does not

preclude Plaintiffs with standing from pursuing a facial challenge to a

particular part of the statute or an ere-applied challenge to the State

enforcing the law in a particular set of circumstances.
l

Id. at 984.

The SuplremeCourt subsequently denied Plaintiffl' request for rehearirig of

its decision. 214 N.E.3d 348 (2023) (mem.).

OEn November 9, 2023, PPGNHAIK, Women's Med Group Professional Corpo-

ration, lilll�Options, lnc., and Dr. Amy Caldwell filed an Amended Complaint for In�

junctiveii and Declaratory Relief (the "Amended Complaint"). Women's Med Group

Professipnal Corporation was subsequently dismissed by agreement of the Parties.

Plaintifi's alleged
in the Amended Complaint that, as applied to Plaintiff's and their

patients who present with serious physical or mental health risks that are not en-

compassed by the limited Health or Life Exception, the statute violates the constitu-

tional right to 3abortion guaranteed by Article 1, Section 1, as found by the Indiana

Supreme Court. Plaintiffs further alleged that the Hospital Requirement, which
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prohibits abortions fi'om occurring in the Indiana' clinics where 98% ofprocedural

abortions formerly occurred or where medications for abortion were dispensed, had

created an insurmountable andmedically unjustifiable barrier to abortion access for

Hoosiers otherwise able to obtain abortions within the limited Health or Life Excep- _

2

tion to S.B. 1, thus violating Article 1, Section 1.

Plaintiffs originally sought a preliminary injunction. However, on November

20, 2023, the Parties filed a JointMotion to Consolidate the Trial with the Hearing

on the Pending Preliminary Injunction, which the Court granted. As such, the Par-

ties and the Court now treat Plaintiffs' request for a preliminary injunction as. agre-

quest for a permanent injunction. On December 8, 2023, the Court granted the Par-

ties' Stipulation providing "that any evidence received by the Court in the form of)!

declarations, depositions, or other verified statements shall be admissible at

consolidated trial, subject to any objections to which in-person testimony is subject."

(Order Granting Stipulation of the Parties Dec. 8, 2023).
' f: I I

The trial occurred fromMay 29 throughMay 31, 2024. In advance of trial,

the Parties stipulated the admission of certain exhibits into the trial record.

include:,_(1) all expert declarations and expert deposition transcripts, (2) all deposi-

tion trahscripts of fact (i.e., non-expert) witnesses who did not testify at trial, }(3)=;
' '1"

any deposition transcript
of a party, and (4) any exhibit attached to any of thePar-

ties' four legal briefs on the merits. Trial Tr. I at 4:23-6:3. The Court admitted cer-

tain additional exhibits at trial. The Parties also presented live testimony fi'oim"
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seven witnesses: Dr. Amy Caldwell, Dr. Steven Ralston, Parker Dockray, Dr. Leena

Mittal, Dr. Elaine Cox, Dr. Aaron Kheriaty, and Dr. Monique Wubbenhorst.

With the benefit of a trial on the merits, extensive briefing, and additional

time to Consider the requested injunctive relief, and having considered the record of

evidence, the text of the relevant provisions of the Indiana Constitution, the rele- .-

vant case law, and the arguments and submissions of counsel for all Parties, the

Court concludes that the evidentiary record does not support Plaintifi's' request for

permanent injunction.

In support of this determination, the Court FINDS and CONCLUDES as foflstE'
'

'

'

FINDINGS OF FACT
I

. '.(
-

"
'

I. PLAINTIFFS AND DEFENDANTS
l "1

1'. Plaintiff PPGNHAIK is a not-for-profit corporation incorpordtéd in

1

r
.l '1

Washington that operates eleven health centers throughout Indiana. Pls.' Ex. 1 (Gi-

bron 8/29/2022 Decl.) 1W 3, '7; Pls.' Ex.25 (Dudash Dep.) at 38:6; (Joint Statgntierit'of

Undisputed Facts, Disputed Factual Issues, and Legal Issues to Be DecidedMay 24,

2024 ("Joint Statement") 11 1).

2. Before SB. 1 went into effect, PPGNHAJKwas "the largest provider of

reproductive health services in Indiana." Pls.' Ex. 1 (Gibron 8/29/2022 Deal.) 1] 7.

l

3. The Indiana Department ofHealth voided PPGNHAIK's abortion clinic

licenses due to the Hospital Requirement, but PPGNHAIK's clinics in Indiet'ia 'ooi'i:

tinue provide non-abortion reproductive health services. Pls.' Ex. 1 (Giblrt'ih

'.
' l I!
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8/29/2022 Decl.) 1W 7, 9; Pls.' Ex. 25 (Dudash Dep.) at 39:10-12; (Joint Statement 1]

1).

4'. Plaintifl's contend that 8.3. 1 seriously harms "PPGNHAIK'S patients

by depriving them ofaccess to safe and legal abortions," and it leaves "many pregnant

Hoosiers hundreds of miles from [an] abortion provider." Pls.' Ex. 1 (Gibron

8/29/2022 Decl.) 1 14; see Trial 'h'. I at 51:25-52:8 (Caldwelleisculsing Indiana's

"obstetric care deserts" and stating that patients now have to come from "all over the

state" to Indianapolis to receive abortion care in a hospital setting).

5'. "Most ofPPGNHAlK's abortion patients are poor or have low incbrriesi"

Pls.' Ell. 1 (Gibron 8/29/2022 Decl.) 1] 16.

0. PPGNI'IAIK would offer abortions at its clinics in Indiana if perimittetd

by lawli Pls.' Ex.' 1 (Gibron 8/29/2022 Decl.) 1} 19; Pls.' Ex. 25 (Dudash Dep.)

31:7,
1232391228,

1'51:23-152:6; Joint Statement 1/ 47.
r ' ' ""

l7. Until August 1, 2023, PPGNHAIK offered medication abortion tliroiigh

10'weeks from last menstrual period (LMP) at its Lafayette health center. and

medication abortion up to 10 weeks IMP and procedural abortion (also known as

surgicill abortion) up to 13 weeks. and 6 days LMZP at its Bloomington, Merrfllvflle,

and Gieorgetown Reed health centers. Pls.' Ex.1 (Gibron 8/29/2022 Decl.) 1 9; (Joint
i tire-i

Statement 1[ 1)".

..

i8.
Pl'GNl-IAIKbrings this action on behalfof itself, its staff, its physician's,

and its 'patients.
I
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9. Plaintiffs submitted testimony ofPPGNHAIK's 30(b)(6) witness, Sharon

Dudash.E See Pls.' Ex.25 (Dudash Dep.).

10. Plaintiffs submitted testimony from PPGNI-IAIK's Chief Executive Of-

ficer, Rebecca Gibron. See P1s.'Ex.l (Gibron 8/29/2022 Decl.).

11. Dr. Amy Caldwell is an obstetrician/gynecologist ("OB/GYN") physician

licensed to practice medicine in Indiana and Illinois. Pls.' Ex.4 (Caldwell 11l1/23

Decl.) 1I '1; Trial Tr. I at 11:6 (Caldwell); (Joint Statement 1 4).

12. Dr. Caldwell is currently an assistant clinical professor at Indiana Uni-

versity ("1U") Schooll ofMedicine, where she is also a practicing OBIGYN. Triil Tr'i'l

at '3:7-9'(Caldwell); P1s.'Ex.4 (Caldwell 11/1/23 Decl.) 1n) 1, 6; (Joint Statement 11 4).

123. Before SB. 1 took effect, Dr. Caldwell performed abortions 111; to'

weeks tint 6 days LMP at PPGNI-IAIK's clinics in Indiana. Trial Tr. I at 15:1�12

(Caldwell). Shh no longer provides abortion care at PPGNHAIKS clinics in Iiidiarlla

because of the Hospital Requirement but would if allowed to do so. Trial 'i'r.

14:20-25, 16:11-14 (Caldwell); Pls.' Ex.4 (Caldwell 11/1/23 Decl.)1[1[ 1, 8.

14. Di. Caldwell has performed some abortions in Indiana since S.B'."1 tobk

effect but, due ;t(]) fear ofprosecution under 8.3. 1, has been unable to perforrii ablir-

tions fdr other patients even when she believed, in her reasonable medical judémeiit,

that thbse abortions were medically necessary. See Trial Tr. I at 40:11-16,
.. .

' '. 1i:

51:1-4;.Pls.' Ex. 12 (Caldwell 2/15/24 Decl.) 11 7; Pls.' Ex. 23 (Caldwell Dep.) at'12:'5:9;
f

112:4-lI2,
189:5-9; (Joint Statement 1) 5).
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15. When Dr. Caldwell has provided abortions pursuant to the Health or

Life Exc'eption, at least one other physician employed by the hospital where she per-

formed the abortion has agreed the abortionwas permitted under 8.3. 1. Pls.' Ex. 12

(Caldwell 2/15/24 Decl.) 1] 34; Pls.' Ex. 23 (Caldwell Dep.) at 113:17�114:12; (see Joint
'

Statement 1[ 6).

16. Dr. Caldwell brings this action on her own behalf and on behalf of her

patients.

'

17. Plaintiffs submitted the testimony ofDr. Amy Caldwell. See Trial Tr. I

at 5:10.312, 6:25; Pls.' Ex.4 (Caldwell 11/1/23 Decl.); Pls.' Ex.12 (Cfldwefl'2l13/Qi
|

.

Ll '
5:. 2.!1' -

Den); s13.' Ex.23 (Caldwell Dep.).

f8. All-Options, Inc. is a not-for-profit corporation incorporated in Oregoii

that operates a Pregnancy Resource Center in Bloomington. Trial Tr. I at' 162lg-13

(Dockray); Pls.' Ex. 7 (Dockray 11/8/23 Decl.) 1T 1; (Joint Statement 1} 2).

19. All-Options' Pregnancy Resource Center's Hoosier Abortion

vides financial assistance to Indiana residents who need help paying for abortions.

Trial Tr. I at 162:10-13 (Dockray);'P1s.' Ex. 7 (Dockray 11/8/23 Decl.) 111i 1, 5, 163' (Joint

Statement 1[ 2). All-Options provides funding to contribute to the cost of patients'

abortiolns,whether performed in Indiana hospitals or out of state. Pls.' Ex. 7 (Dockray

11/8/23Dec1.) 1'5 16; P15.' Ex. 19 (Dockray Dep.) at 23:25.24:1o, 27:24-28:2,
I

133:15l117; (Joint Statement 1[ 3).
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20. The Hoosiei' Abortion Fund receives about one hundred calls per month

and maintains records on the number of callers and other information related to the

fund's operations. Trial Tr. I at 166:20-167:10 (Dockray).

21. Approximately 5-10% of the callers to the Hoosier Abortion Fund seek

an abortion because of a medical condition. Trial Tr. I at 189114-17 (Dockray). The

clinical severity of any health conditions/concerns of these patients is not clear from

the record. There is no requirement that awomen suffer from anyhealth impairment
-

to access support from the Hoosier Abortion Fund and All-Options has no require-

ment tliat women provide the reason they are seeking an abortion; All-Optioiis

not reqliest or require documentation ofmedical issues from patients before providiiig

Hoosier_ Abortion Fund support. Trial Tr. I at 188:12-25; 189:1-17 (Dockray).

22. Plaintiffs allege that 8.13. 1 has severely hindered All-Options' abilityjlio
In.

carry out its mission of providing unconditiona1,judgment-free support for 'people

navigating pi'egnarihy, parenting, abortion, and adoption and forced the| Hoosier

Abortion Fund to expend significantlymore per client to help Indiana pafientslobtaiii
'1 .Ere-

care. P1s.'Ex.7 (Dockray 11/8123 Decl.) 1| 15.

23. Since S.B. 1 went into effect, one person who has received financial
I

sistance from the Hoosier Abortion Fund was able to obtain an abortion in Indiana:

Trial Tr. I at 180:14-18 (Dockray). All other patients who have received financial

I . .
' --

I "1' t

assistance from the Hoosrer Abortmn Fund have traveled out of state to access aboi'1

I
l .51.

.

tion cai'e. Trial Tr. Irat 180:21-180:25 (Dockray). This has nearly doubledAll Optiori's'

per-person pledge amount (i.e., the amount of funding All Options pledges to each
. - . l t. 7-1]:
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I

!

individual seeking an abortion) and increased the amount of time All-Options' em-

ployees spend assisting patients seeking abortions. Trial Tr. I at 183:2-8 (Dockray).

24. All-Options does not have enough funding to provide grants to support

every patient who contacts the organization seeking financial support from the Hoos-

ier Abortion Fund. Trial Tr. I at 170:22-171:12 (Dockray). All-Options prioritizes

grants for patients over nine-weekl' gestation because those patients tend to have

greater difficulty finding a clinic to obtain an abortion. Trial Tr. I at 1732l-2 (Dock-

ray). All-Options received significant additional funding for the Hoosier Abortion

Fuhd following the leak of the Dobbs decision and�to a lesser degree�with tlie

'sage ofSB. 1. Trial Tr. I at 172:13-24 (Dockray).
"'1'

25. Before SB. 1 took effect, All-Options' average pledge was $225 par pail
I

son, and now it is approximately $450 per person. Trial Tr. I at 183:18-20
- n 'l'e:'

Joint Statement 1} 48. Although the cost of individualpledges has increased,-the num-

ber of vvomen All-Options has had to turn away has decreased slightly bec'aiusleadf

I
--

_. ,4!"
fundraising increases post-Dobbs. 191:1-18 (Dockray).

{ " L

2'6. Hoosiers who rely on the Hoosier Abortion Fund are often lowiii'icoliiijdi
'I I. a r_:.-: . l

unemployed, and/or uninsured. They ofien do not have reliable transporta'tiofi'iir

childcaiie and face additional financial barriers. Trial Tr. I at 169:7-20 (Dockray).

27. All Options brings this action on behalfof itself, its staff, and its (ilieiitls'.
l. . _ .

. . . r' ': 'l:
28. Plaintiff's submitted testimony of All-Optlons through Jennifer Parker

Ddckray, its exiecutive director. Trial Tr. I at 161:20-21 (Dockray); Pls.' Ex. 7 I(Diick-
3 ..n_ 01'

ray 1 1/8/23 Decl.); Pls.' Ex. 19 (Dockray Dep.).
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29. Defendants Members of the Medical Licensing Board of Indiana serve

I

on Indiana's Medical Licensing Board, a state agency responsible for licensing and

disciplining certain medical practitioners, including physicians. Ind. Code §§ 25-0.5-

3-7, 25-05-841, 25-0.5-10-17, 25-0.5-11�5, 25-22.5-2-1, 25-22.5-8-6; (see Joint State-

ment 1! -7).

30. In their official capacities, Members of the Medical Licensing Board of

Indians; have the authority to regulate the practice ofmedicine in Indiana pursuant

to Indiana Code § 25-22.5-2-7. This includes the revocation of the medical licenses of

physicians who perform abortions in violation of SB. 1.
F l "1"."

31. Defendants County Prosecutors from Hendricks, Lake, Marion, Moni'dd,

I

'

. . 5 I {-�

Tippecanos, and Warrick Count1es ("Prosecutor Defendants") have the power to eri-
'

lI'J
force S.B. 1's crim1na1penalt1es,WhiChmclude one to 31:: years' imprisonment, aswell

as fines'ofup to $10,000 and revocation ofphysicians' medical licenses. Ind. Code §§

I
|

16-34-2-7; 25-22.5-8-6(b)(2); 35-50-2-6(b).

32. Prl'osecutor Defendants all have a statutory duty to prosecute fdloiiiglé

and misdemeanors within their respective jurisdictions, including the proseinitioii 3f

medical providers who perform abortions that Prosecutor Defendants conclude are

not
perimitted

under SB. 1.

II.
['PLAINTIFFS'

CHALLENGE
I

p.
. , _

:33.
After SB. 1 was enacted, Plaintiffs challenged the law. Compl.

. 1

2022).;They raised three claims: (1) SB. 1 violated Article 1, Section 1, because it

i 1 1
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'17.
I,

.
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violated a substantive due process right to privacy by limiting abortion access;

(2) SB. llviolatedArticle 1, Section 23 of the Indiana Constitution because it discrim-

inated against abortion clinics in favor of hospitals; and (3) the gestational age limit

in the Health or Life exception was unconstitutionally vague in violation ofArticle 1,

Section 12.101. 1111 58�66.

34. This court granted Plaintiffs a preliminary injunction for their first

claim�that SB. 1 violated Article 1, Section 1 of the Indiana Constitution, because

its "restriction of personal autonomy offends the liberty guarantees of the Indiana

Constitution." (Order Sept. 22, 2022). It denied Plaintifi's' motion on the secohd claim

and noted that Plaintifi's had withdrawn their third claim. Id. at 13.
ii: .. m.�

35. The Indiana Supreme Court granted transfer. (Order Oct. 12, 2022).In

June 2623, it held that SB. 1 did not facially violate a right to abortion protected t'y

Article 1, Section 1. Planned Parenthood. 211 N.E.3d at 985.

36. .The Supreme Court concluded that Article 1, Section 1 protects

judicially enforlceable rights. Planned Parenthood, 211 N.E.3d at 968. To deterniiil'e

what it'protects, courts must describe a putative right with an "appropriate 1level

particularity' ind determine "whether the founding generation would have gentsill1

ered
this

right fundamental. Id. at 969. Courts "cannot supplant what the framers

and ratifiers believed theywere agreeing to with [their] own notions ofwhich zisp'lecl'ls
i

of liberlly ought to be off limits." Id. at 977.
l

.

37. Examining "Indiana's longhistory of generally prohibiting abortion as a

'.l '

l- I

criminal act," the Supreme Court held that itwas the "common understandingam'bxl'g
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.r 1

Article ,1, Section 1's framers and ratifiers" that the General Assembly was

"left. . . with legislative discretion to regulate or limit abortion." Planned

Parenthood, 211 N.E.3d at 978; see id. at 981. It explained that "the State's broad

authority to protect the public's health, welfare, and safety extends to protecting pre-

natal life." Id. at 961.

38. The Supreme Court also stated that Indiana law generally permits per-

sons to protect their "own life . . . against imminent death" and "against 'great bodily

harm.""Planned Parenthood, 211 N.E.3d at 976. Additionally, the Court held that
l'lv'

"Senate Bill 1'18 not facially invalid as interferingwith a woman's access to time that

is necessary to protect her life or health." Id. at 977. Any claim that the law infringes

a right to abortion'necessary to protect [a woman's] life or to protect her from a s'eiii

'..1E'F"

one health risk" in a "particular set of circumstances," the Supreme Court explained,

must be: resolved in "an as-applied challenge." Id. at 976.

39. In vacating the preliminary injunction, the Supreme Court did not

the "claim that Senate Bill 1's hospital requirements for performing abortious''violdte

"Article 1, Section 23's Equal Privileges and Immunities Clause."

Parenthood, 211 N.E.3d at 984. It also did not preclude "Plaintiffs with standing"

from pursuing "an as-applied challenge to the State enforcing the law' 1n a part1cular

| 1

set of circumstances." Id. It remanded for further proceedings consistent with its
i. l- '..

opinion. Id. at 985.
'
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40. Plaintiffs filed an amended complaint on November 9, 2023.1 This com-

plaint alleges that SB. 1 violates Article 1, Section 1 of the Indiana Constitution in . K:

r =
.-

two ways. First, the amended complaint alleges that SB. 1 "unnecessarily restricts

access to abortion care" because women may want abortions for health reasons "that

may not meet the limited exception for serious health risks set out in BB. 1." (Amend. -

Compl. JHI 40�41). Second, Plaintiffs allege that the Hospital Requirement increases

the cost of abortion and may reduce access to abortion. Id. at 1[ 48.

41. Plaintiffs do not allege that any specific patient is or was unable to ob-
'-

13: -

tain an abortion under SB. 1 that was necessary to avert a serious health riskliis

defined in SB. 1. However, Plaintiffs present evidence regarding various clal'sses lif 13-! 1

. -:I . . . I '5 ti l
cond1t1ons that they contend constltute serious health risks necess1tatmg abortions f

u
' F . . 1

that fall outside S.B. 1's exceptions.
"it

-'

"-i'

'
I.

42. Plaintiffs moved for a preliminary injunction. Id. at 23. This Cdiii't con-
" ii

i solidated consideration of that motion with a trial on the merits. (See Order

'

.--i 2023); Ind. Tr. 'R. 65(A)(2). Discovery, briefing, and a three-day bench trial followed.

:: .' l .; 01';-

III. PREGNANCY &MEDICAL TREATMENT
" '3 33

.

I43- Although Pregnancy Significantly impacts a child's mother, pregnanégr l

I . . -. . .1

is
"notfa

disease." Pls.' Ex. 8 (Wubbenhorst Decl. 1T 194). It is "a developmental
I

i
-

I

'i -

l
'I V i" 'I': '4'. :. =i

1 Sincle the amended complaint was filed, Whole Woman's Health Alliantie
'

_, . Women's Med Group Professional Corporation were voluntarily dismissed as,
'

tiffs. See Joint Stipulation of Dismissal of PlaintiffWhole Woman's Health Amanda
'1'

(June 5, 2023); Order (June 6, 2023); Plaintiffs' Motion to Dismiss Women's

Group.
Professional Corporation (Feb. 2, 2024); Order (Feb. 5, 2024).

' " '
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.
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I l

.' {u E

in the continuum ofhuman life." Id. Pregnantwomen's bodies undergo changes, such

as a "faster heartbeat," "changes in lung volume," and changes in "blood volume." Id.

1] 100. These changes "are part ofpregnancy" and do not require corrective interven-

tions; raizher, they "are largely adaptive,"-designed to ensure a healthy pregnancy and

deliveryrand "are not pathologic in healthywomen." Id. H 98, 100.

44. "[G]enerally speaking," pregnancy "is safe." But it is not as safe as not

being pregnant. Tr. Vol. 1, 17:10�12 (Caldwell). Unfortunately, pregnant women can

face a variety of health conditions and complications, many ofwhich are directly re-

lated to�or significantly exacerbated by�their pregnancy. 'fl'. Vol. 1', 17214�510

(Caldwell).
I'a'

I

' '
: l'!

45. Women can sufi'er from "health conditions that cause extended and de-

" "
'

-

' .. .5 5-1-1

bllitatlng symptoms durlng the course of a pregnancy; health conditlons that

Ii
' II

worsen over the course of the pregnancy to eventually become life-threatening; health

conditions that may significantly increase the patient's health risks if they remain

pregnant or that may significantly increase the patient's future health risk, even iii-

ter giving birth; and health conditions requiring treatment that would endanger. tli'e
:

fetus, meaning that continuing the pregnancy could require forgoing needed

ment."
'(Am.

Compl. 1[ 41); see Trial Tr. I at 17 :20, 33:5 (Caldwell); Trial Tr. I at 84:15-

33,117,143.
119:1-11(Ra1ston).

1 l ._

46. The complexity of women's perinatal healthcare cannot be

'
I

. . . i. ti
The range of symptoms, health risks, and treatments for a given disease can vary

. .
r 12 «.in

significantly from patient to pat1ent.
I

1. . "J 2111
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4:7. Hyperemesis gravidarum is a severe form of nausea and vomiting

broughti on by pregnancy. Trial Tr. I at 24:12-17 (Caldwell); Trial Tr. I at 117:1-17

(Ralstorii); Pls.' Ex. 6 (Ralston 11/3/23 Deal.) 1] 20; Pls.' Ex.23 (Caldwell Dep.) at 84:6-

85:1; Plis.' Ex. 8(Wubbenhorst 1/15/24 Decl.) 1] 163; (Joint Statement ill 13, 20_). The

most commonly cited diagnostic criteria for the disease are persistent vomiting not
-

relatedjto other causes, a measure of acute starvation (uSually large ketonuria), and

some discrete measure ofweight loss, most often-at least 6% ofpre-pregnancy

weightiDefs.' Ex. 66 (ACOG Practice Bulletin No. 189) at 1.

l
- r'

48. Hyperemesis gravidarum is the most common indication for admssmn
I .

to the hospital during the first part ofpregnancy and is second only to preterm lalior

i . . . '6
as the most common reason for hos'pitahzanon dunng pregnancy. Id. at 2.

i
: - I .

-. v," _

4'9. Hyperemesis gravidarum is typically confined to the first trimester bill;

it can occasionally extend into the second trimester, and rarely into the third tn r"

l
I .rl

mesterl Pls.' Ex.22 (Ralston Dep.) at 82:1-3.

60. Hyperemesis gravidarum presents with different degrees of severity in

different pregriant patients, and, although rare, it can become life-threatening.

Trial T'r'. Iat 24:18-22 (Caldwell); (Joint Statement 1m 15, 21). Some patients iaré="'

unable to eat or drink for weeks, if not months, on end, severely limiting their'nu'tri-

tiOnal intake. Il1'ria1'l'r. I at 24:16-17 (Caldwell); 'h'ial Tr. I at 118:5-7 (Balaton). Se-

vere hyperemesis can cause sigmficant electrolyte abnormalities, cardiac arrhyth-
l

miss and heart attack, kidney failure, liver damage, and even death. Trial Tri. I at

1'7
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24:18-22 (Caldwell); Pls.' Ex. 23 (Caldwell Dep.) at 84:6-85:1, 87:21-88:5; (Joint .:
.-

-

.
.H
'.-
'.'
.

- "4"
' Statement 1} 21). tl.;il'l§.j

51. Patients with hyperemesis gravidarum are at high risk ofearly deliv-

ery and' are at risk of infections and blood clots. Trial Tr. I at 118:10-13 (Ralston).

52. The impact of hyperemesis gravidarum on women can be devastating -. .
- --

not only physically but also socially and emotionally. Trial 'I'r. I at 25:15-23 (Cald-
' -

well). although
not typically life-threatening, patients with hyperemesis grayi-

'

darum may need to be admitted to hospitals formultiple days or weeks. Id. (Cald-
.

"v
.

,
' well). (doint Statement 1] 21).

l

q"

53. Treatments for hyperemesis gravidarum symptoms can vary signifi-
:

-

cantly and can 'incldde nonpharmacologic options, pharmacotherapy, hospitaliza-L'

tion, tube-feeding, and/or catheterization. Defs.' Ex. 66 (ACOG Practice Bulletin):at «.
f'

l .1 I

'5. 7"

11.

54. Given the significant range of clinical possibilities, it is possible. that

different patients suffering from hyperemesis gravidarum could qualifir for a legal
'

abortion under SB. 1, a constitutionally protected abortion under the Supreme
.

Court's ruling in Pldnned Parenthood, both, or neither.
'

l
h, 55. Deep vein thrombosis is a condition inwhich potentially, dangeroiis

I

..

"r
t-
a
v'
m
u.

..

blood clots form in a patient's veins. Pls.' Ex. 22 (Ralston Dep.) at 83:21-84:22. The
at 1.1.:

..-
w
.
..
_.
'.-
..5
..

condition can have different levels of severity, including pulmonary failure and
l

,'-'
(4
;.

|

death
from

thromboembolism. Pls.' Ex. 22 (Ralston Dep.) at 83:21-84:22; Pls. Ex. 17

(Wubblenhorst Dep.) at 249:1'7-18; (Joint Statement 1} 26).
I" I;

.'
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56. Pregnancy is a risk factor for deep vein thrombosis. Pls.' Ex. 22 (Ral-

.' Il
. ston Dep'.) at 84:1-14; Pls. Ex. 8 (Wubbenhorst Decl.) 111] 165-66; Pls.' Ex. 17 (Wuh-

benhorst Dep.) at 249:6-8. As Dr. Rallton testified in his deposition, "[i]fyou are

predisposed to having deep vein thrombosis, being pregnant is going to put you at

higher risk." Pls.' Ex.22 (Ralston Dep.) at 84:4-6; see Pls.' Ex.6 (Ralston 11/3/23

Decl.)1[ 19. 1

.:
V
.
$1

-4
57

»
_

57. Doctors regularly expectantly manage a pregnant patients deep vein.. -

'3
.r

/'-§.

thrombosis through anticoagulation medicatiOn (i.e., blood thinners). Pls.' Ex. 22

(Ralstorli Dep.) at 85:3�6. Most patients with deep vein thrombosis have mild dis-1'

'
|

:

- l'
'l'

ease that can be managed but a small subset ofwomen suffer fi'om severe embohc

disease during pregnancy or in the postpartum period. Id. at 88:14-25.
I

'|' I .
'

58. Neither induced abortion nor termination ofpregnancy are mentioned ;' -;~:',
1

J;
"
Z.

1"
'E
'

as a management strategy for deep vein thrombosis in the American College (ifOb-

stetricians and Gynecologist's Practice Bulletin on Thromboembolism in Pregnancy.
"

-
35.

ii'I-i .\
'r

P13. Exl-S (Wubbenhorst 1115124 Decl.) 1111 166.

on
e

-._
.

...
_

-

59. Thromboembolicdisease is potentially life threatening and accounts '. f:
'1';

for 9% ofpregnancy-related deaths. P1s.' Ex.70 (CDC Newsroom Article) at 1.
.

I
5

6b. Given the significant range of clinical possibilities, it is possible that ..-

1'. i," ..
l

difleren't patients sufl'ering from thromboembolic disease could qualify for a legal
fl

�.
".
..

_.
'
.._
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-..

-
.

.

I
0

i. Ill-Cl 'l
.

5"!

abortion under 3.3. 1, a constitutionally protected abortion under the Supreme .

-

1

'I . 1: 142-» 1",

Court'sfruling in Plcinned Parenthood, both, or neither. ,- 'i.

n . I 1y.
'
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61. Preeclampsia is a disorder of pregnancy associated with new-onset hy-

pertension, which occurs most often after twenty weeks gestation and frequently

near term. Defs. Ex. 69 (ACOG Practice Bulletin Number 222) at 1.

62. Preeclampsia presents with different degrees of severity in different

women: If untreated, preeclampsia can develop into itsmore serious form, Hemoly- ._

sis, Elevated Liver Enzymes and Low Platelets ("HELLP") syndrome and can cause

organ damage, stroke, seizures, and death. 'Irial 'IE. I at 30:3-6 (Caldwell); Pls.' Ex.

6 (Ralston 11l3/23 Decl.) 1[ 13; see also Defs. Ex. 69; (Joint Statement 11'" 15, 24).

63. Preemclapsia is a progressive disease, and it can be difficult for physi-

cians
to:
predictwhen the risks presented by preeclampsiamay become an emdr-

gency. :Trial Tr. I at 31:4-11 (Caldwell); Trial Tr. I at 114:14-115:1 (Ralston); see

Trial Tr. III at 457:21-23 (Wubbenhorst). Thus, it is consistentwith best practices to
In

manage preeclampsia as soon as it is detected, regardless of its severity at the'tiinE.

Pls.' Eli. 6 (Raliston 11/3/23 Decl.) 1| 13. Optimal management strategies for
e

preeclainpsia can be different depending on clinical maternal and fetal evaluaitioiiil'

and gestational age.lDefs.' Ex. 69 (ACOG Practice Bulletin Number 222) at 7.4-

64. Before 37 weeks LMP, doctors may try to manage preeclampsia symp-

toins by, for example, managing a pregnant person's blood pressure and monitoring

for signs and symptoms ofworsening disease. Trial Tr. I at 115:2�10 (Ralston); Pls.'

Ex. 6 (Ralston 1113123 Decl.) 11 13; Pls.' Ex. 11 (Ralston 2115124 Decl.) 11 21; Plé'." 212'?

22 (Ralston Dee.) at 57:16-58:2; Pls.' Ex. 23 (Caldwell Dep.) at 94:13-95:9; 5x11
"

I ,

(Wubb'e'nhorst 1115/24 Decl.) 139-140, 142-143.
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65. Because preeclampsia is a progressive disease, the longer a patient re-

mains Iiregnant, the worse the preeclampsia will get. Trial Tr. I at 30:7�12 (Cald-

well); Tirial Tr. I at 114:7-13 (Ralston). As such, expectant management of

preeclampsia is not always the safest option. Trial Tr. I at 115:9-21 (Ralston); P1s.'

Ex. 11 (:Ralston 2/15/24 Decl.) 1] 21; Pls.' Ex. 22 (Ralston Dep.) at 58:13-22; Pls.' Ex:

8 (Wubbenhorst 1/15/24 Decl.) 11 140.

66. When preeclampsia occurs prior to viability, expectant management

may not be recommended as a treatment option because it can pose a higher risk to

the patient's health and the fetusmay be unlikely to survive. Trial Tr. I at 11.5:91"

116:8 (Ralston); Pls.' Ex. 22 (Ralston Dep.) at 58:13-59:4; (Wubbenhorst 1/15/2'21
'-

Decl.) 1H] 139-140, 142-143.

67. Because expectant management is intended to provide neonatal beiilifit

at the expense 'ofmaternal risk, expectant management is not advised when n'eorla�

tal survival is not anticipated. Defs.' Ex. 69 (ACOG Practice Bulletin) at 7.

68. The decision whether to manage a preeclamptic patient expectdn'tly:

vei'SUSJ-noving toward delivery is nuanced. Pls.' Ex. 8 (Wubbenhorst 1/15/24 Dieclj)"3

I

'[[146.

'9. Given the significant range of clinical possibilities, it is possible that

differelrit patients suffering from preeclampsia could qualjfir for a legal abortion un-

der 8.13.1, a constitutionally protected abortion under the Supreme Court's

in Plaiined Pare'nzhood, both, or neither.
1' T =1-
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70. Preterm premature rupture of the membranes ("PPROM") occurs when

3 the sac ;(or amniotic membrane) surrounding the fetus ruptures before the preg- -: 3-,;3' «i.

nancy is full-term. Pls.' Ex. 6 (Ralston 11/3/23 Decl.)1[ 16; (Joint Statement 1[ 27);

see also Defs.' Ex. 68 (ACOG Practice Bulletin). It is a serious condition that places

the pregnant woman at increased risk of infection, including "clinically evident in-

traamniotic infection," which Occurs in 15-35% of cases. Pls.' Ex. 6 (Ralston 11/3/23 3." 3:

Decl.) 11 16; PIs.' Ex. 11 (Ralston 2115/24 Decl.) 11 23; see also Defs.' Ex. 68. 3If the in�

fection progresses to sepsis (infection in the bloodstream), the risk of severe morbid� -3' f-'z
'j

ity (loss offingers, toes, limbs, or neurologic injury), need for hysterectomy, or3 11315313333 . 73

tality becomes quite high. P183EX.6 (Ralston 11/3/23 Decl.) 11 16.

'1 g'
'l 31. PPROM occurs in approximately 2% to 3% ofpregnancies in the

.
._

-.'
-'-
.

.
-

_-
J:�

v-
-�
.s
�

.
.

United States.
3

Pls.' Ex. 6 (Ralston 1113/23 Decl.) 11 16; see also Defs.' Ex. 68

Practice Bulletin).
' J! '1

'3732. Management decisious for PPROM depend on gestational age 131131155131-
'

.

3

uationof the relative risks of delivery versus the risks of expectant managenitint3
33

.

'

3

'3

when pregnancy is allowed to progress to a later gestational age. Pls.' Ex. 11 (Rail-3 '. I, :2.

ston 2/315/24 Decl.) 11 23 ; see also Defs.' Ex. 68. While expectant management is é'n'é
3

3

option 3for patients with PPROM, it has significant maternal risks. Pls.' Ex.11 (Ral-

ston 2/15/24 Decl.) 11 23; see also DX�68.

i

l
i

, l

I .
l

l_3
.3733. The risks ofPPROM are especially difficult tomanage in the mid-tri333 .

3:

mesteiL�especially before 24 weeks LMP�because the prognosis for the fetus if the
'3

I
n .I -

pregnancy continues is usually poor, and, even in the best of circumstances,

I

- we:

22
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uncertain. Trial Tr. I at 48:18-22 (Caldwell); Trial Tr. I at 107:19-108:18, 145:2-10

(Ralstonig Pls.' Ex. 6 (Ralston 11/3/23 Decl.) 1] 16.

-

74. Delaying treatment when a patient has mid-trimester PPROM can

have grave consequences, includingmaternal sepsis and death. Pls.' Ex. 6 (Ralston

11/3/23 Decl.) TI 17.

75'.
1U Health and Eskenazi hospital systems have provided guidance to

1

their physicians that performing abortion care in certain instances ofPPROM fits

within the Health or Life Exception and abortions have been provided under these

circumsi;ances.l Dr. Caldwell has treated patients with PPROM that were traris-LI'I

ferred from other hospitals that were unable or unwilling to provide abortion care.

Pls.' Ex. 4 (Caldwell 11/1/23 Decl.) 'H 31; Pls.' Ex. 12 (Caldwell 2/15/24 Decl.) 11138.

76. Given the significant range of clinical possibilities, it is possibld that

different patients suffering from PPROM could qualify for a legal abortion under

S.B. 1, a constitutionally protected abortion under the Supreme Court's rulingLiiriI
I. '

r.

Planned Parenthood, both, or neither.

1

77. Plaintiff's present additional evidence regarding a range ofother ill-'5";

nesses that they contend implicate constitutionally protected abortions that are pre-

vented by S.B.1. These included but were not limited to diabetes (gestationaland

preexisting), kidney disease, cancer, cardiovascular disease, molar pregnancy, auto-

immune disorders, and obstructive sleep apnea.
fl L

78. Sometimes ending a pregnancy is necessary to protect a woman'from a

i
, l ;

serious ihealth risk or from a threat to her life. Tr. Vol. 1, 17 :23�18:9 (Caldwell); Tr

23
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_ gravidai'um that do not include abortion); Pls.' Ex. 8 (Wubbenhorst Decl.) 1W 137�1146

;�- 1': 'l'is.

V01. 3, 17:19�18:10 (Wubbenhorst). There are, however, "very, very few" conditions

for
which

pregnancy is "contraindicated." Caldwell Dep. 69:1�3; Tr. Vol. 1, 23:15�16

(Caldwell). And even for those conditions, both sides' experts agree that abortion is

not the only way to manage the condition or even to terminate the pregnancy; early

delivery is another Option. Pls.' Ex. 23 (Caldwell Dep.) 84:6�24, 86:12�14 (hypereme- -

sis gravidarum); id. at 94:24�95z9 (preeclampsia); id. at 96:6�11 (peripartum cardio-

myopathy); see also Tr. Vol. 3,. 22:22�23:7 (Wubbenhorst) (describing the American

College' of Obstetricians and Gynecologists suggested treatments for hyperemesis

(preeclampsia).
' -

7:9. In addition to physical health conditions, pregnant patients may facea

variety ofmental health conditions. Tr. Vol. 2, 11:9-12 (Mittal). These include mood

!

disorders, anxiety disorders, trauma related disorders, substance use disorders,or

psychotic disorders. Id.
1'

80. Biological, psychosocial, and genetic factors can all affectmentallhegith

during pregnancy. Id. at 17.2�8 (Mittal); 121:5-7 (Kheriaty).

81. Suicidal ideation''is a symptom that can occur as part ofmanypsychi-

atric conditions." Id. at 13:6�9 (Mittal).

82.Pregnai1cy is a complex and dynamic time that can impact mental

health in a variety ofways, both biologically and psychosocially. Trial Tr. II at17i1-

8 (Mittal).

24
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83. These biological and psychosocial factors can cause new mental health

conditions to emerge in pregnant patients, can cause recurrences or exacerbations of

previously experienced or current mental health conditions, and can force pregnant

patients who take teratogenicmedications tomanagemental health conditions to face

the decision to stop or adjust that medication or to change medications. Trial Tr. II»-

at 17:14-18:4 (Mittal); see also Pls.' Ex.13 (Mittal-2/15/24 Decl.) 1111 11, 15.

84. Pregnant patients may experience a range of severe and'debilitating

mental health conditions, including anxiety, depressive, and psychotic disorders. See

: .

I

.. _ . .
| J}.

Trial Tr. II at 11:16-18, 13:5-13 (Mittal). The specrfic symptoms and consequeiiceis of

these conditions vary by both condition and between specific patients with dimiliii'

diagnoses. See Trial Tr. II at "18:21.23, 29:1-3 (Mittal).
' ' "'

8b. Pregnant patients experiencing severe anxiety disorders may be unabie

to work'or care for themselves or their families and may require in-patient hospitaliL

zation. 'Trial Tr. II at 20:3-7 (Mittal).

8'6. Pregnant patients experiencing post-traumatic stress disorder ("PTSD")

may sui'fer from nightmares, states of fear, and flashbacks, causing these patient:

withdraw from daily life and relationships and possibly engage in self-harm.l" 'h'idl

1
3' 'i :.-:1l'

Tr. II at 20:9-12 (Mittal).

$7. Pregnant patients experiencing severe depressive disorder may be una-

l
I

l ' I ll .'
'

ble to function�for example, by being unable to eat or to care for themselveia�and

' . . .. 3 i2, 1i. -

can suii'er fitom escalating suicidal ideation, which increases the risk for self-harm
l

arid may require hospitalization. Trial Tr. II at 19:18-20:1 (Mittal).
._ I'

_': law]
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:
3

88. Pregnant patients experiencing severe bipolar disorder can experience

. ,:3 an exacerbation in the manic pole, causing the patient to become extremely agitated ._ 3.3.3} 3.3
.2

with excess energy, to feel decreased need for sleep, and to engage in very risky be-

havior that can evolve into psychosis and require psychiatric hospitalization. Trial

Tr. II at 19:4-9 (Mittal). Pregnant patients with severe bipolar disorder may also. .

experience an exacerbation of the depressive pole, the risks of which are similar to
3*

those for patients experiencing severe depressive disorder. Trial Tr. II at _19:18-20:1

(Mittan'.
:' -

3,3

"

839.3 Pregnant patients experiencing severe schizophrenia can expdrierigb 3-,: 33'

psychosis characterized by delusions, paranoia, and auditory hallucinationsfwhidh 3

3

can tell�3 the patient to do highly risky things, leading to psychiatric hospitalizatician

andlor increased medication for the patient's safety. Trial Tr. II at 19:11-16 (Mitiialili ;

90. Ifthe aforementioned mental health conditions go untreated, they

significantly wersen'throughout pregnancy. and can require psychiatric hospitalizgi:

tion. Trial Tr. II at 321:1-3 (Mittal).
'
3

91. Suicidal ideation, which can present alongside any of the aforemen-

tioned mental health conditions, can present as thoughts of ending one's life,'rd:e:irie'3l- 3'

.'

.'"3 oping active, specific plans to end one's life, and gathering means to and one's
3, 3 3

'

Trial '13. II at 20:16-21 (Mittal).
'3 ""7"

E32. Mentalhealth conditions can also emerge orworsen during the pdstpali'é
'3

,3
tum pe3riod, which is a period complicated bymany physiologic andbiological ch'angg'd: ._

f

includihg abrupt hormonal changes, sleep disturbance, pain, recovery from delivlergtr, '3
'1' 3:3

3

"

3

' 13w. - "
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and additional psychosocial changes. Trial Tr. II at 21:13-19 (Mittal); (Joint State-

ment 1[ 39).

93'. Postpartum depression is a major depressive episode in the postpartum

period. Trial Tr. II at 21:22-22:2 (Mittal). Symptoms ofpostpartum depression can

emerge during pregnancy and persist into or worsen during the postpartum period.

Trial Tr.i II at 22:1-5 (Mittal); Pls.' Ex. 5 (Mittal 11I4I23 Decl.)1[ 11.

94. Individuals experiencing postpartum depression can engage in suicidal

or self-harming behavior. TrialTr. II at 22:11-12 (Mittal). Symptoms such as apathy,

lowmotivation, decreased appetite, and low energymay also significantly impactltlie

individual's ability to care for themselves or others. Trial Tr. II at 22:12-16 (Mittal).

95. Another condition that can emerge in the postpartum period is poetical"l

tum psychosis, which is characterized by a confusional state, delusions,

breaks with reality, potentially dangerous behavior, and can lead to infantici'de Halifld

suicide. Trial Tr. II at 22:18-22 (Mittal); Pls.' Ex. 5 (Mittal 11/4/23 Decl.) 'fl 14.

96. Patientswho have experienced postpartum psychosis in a previous

nancy face a 20 to 50% chance that it will recur in a future pregnancy. Plsi'I

(Mittal 11/4/23 Decl.) 1| 14; P1s.' Ex. 13 (Mittal 2/15/24 Deal.) 11 22; see also'Pls.' Ex;

99 at 1791.
"'1 '1')

97. The risk factors for postpartum mental health conditions includelpiievji;

ous marital health conditions (including a perinatal mental health condition IIfi.'oiriaa

I!
.

I'- '-. r

previous pregnancy), a family history ofmental health conditions and adverse

naltal mental health conditions, substance use disorders, and exposure to trauma and

'iL-Ei'
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violent relationships. Trial Tr. II at 23:1-7 (Mittal); Trial Tr. II at 125:24-126:4

(Kheriaty); Defs. Ex. 107; see also Pls.' Ex. 114 (Royal Colleges Study).

9L8. Postpartum depression and psychosis pose serious risks to a patient's

health, isuch as self-harm, including suicide, as well as risks to others, includingla

patient's newborn or other children. Pls.' Ex.5 (Mittal 11/4123 Decl.) 1[ 32. Pls.' Ex; .5

(Mitta1511/4123 Decl.)1I1I 30, 32.

99. Certain medications can pose developmental risks for an embryo or fe-

tus. Tr.;Vol. 2, 23:11�14 (Mittal). These teratogenic medications are sometimes used

to maniige mental health disorders during pregnancy. Id. at 17:23�18:41 (Mitt-all).l

atogenic medications are not the only way to manage certain mental health condi-

tions din'ing pregnancy. Id. at 111:4�13 (Kheriaty). Most doctors avoid teratogddic

medications for women of childbearing age, whether or not they are pregnantiIdat

112:20i113:7 (Kheriaty).
2:. a:

100. Doctors routinely adjust patients' medications for a variety of reasons,

and this can occur during pregnancy aswell. Pls.
' Ex. 9 (Kheriaty Decl.) 1[ 14': see also

Tr. Vol. 2, 113:8�1i5z6 (Kheriaty) ("[A]lmost every day there's reasons to, to make

adjustments to medications . .[l]n the vastmajority of casesthat can be done iiira

way that's, that's safe").

101. Due to ethical limitations on study design and the extreme diffic-iulty1

controlling for the innumerable confounding factors impacting a person's 'meiitiiil

health: the scientific literature presented on the mental health impacts of abortion
|

l
I

l
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does not support definitive factual conclusions regarding abortion's mental health ef-

fects for a particular patient or class ofpatients.

102. The current scientific consensus is that abortion is not a direct treat-

ment for mental health conditions. Id. at 109:3�24 (Kheriaty); see Pls.' Ex. 28 (Mittal

Dep.) 30:22�23.

103. The American College of Obstetricians and Gynecologists has asserted

that it is impossible to create an inclusive list ofwhat constitutes a medical emer-

gency, and that creating a finite list 1s dangerous. Pls.' Ex. 184 (Ruhman Article) at

I

- l l «21'-

6.

104. Since S.B. 1's passage, physicians have faced challenges in applying its

legal standards and terminology to their practice ofmedicine. See Pls.' Ex.4 (Claldiiverll

11'11/23 Deal); l'ls.' Ex.12 (Caldwell 2/15/24 Decl.); Pls.' Ex.20 (Ferris-Rowe néiobz')"3t

34; P15." Ex.184 (Ruhman Article).

IV. ABORTION FACILITIES

105. Until S.B. 1 went into effect, clinics performed the vastmajority of abor-

tions in Indiaria, and they did so in accordance with State law and with minimal

complications. See Trial Tr. I at 51:15-17 (Caldwell); Pls.' Ex. 113 (National Acade-

.- ...;. .5-

mies Study) at 23 ("Most abortions can be provided safely in ofiice-based settings.");
ail

PlsJEilt.167
at 17-18; Pls.' Ex. 168 at 3, 7; Pls.' Ex. 169 at 19; P1s.' Ex. 173 at 4.

106. Complications from medically uncomplex abortion care are rare andcan

typically be treated' in clinics. Trial Tr. I at 97:22-25 (Ralston); Pls.' Ex. 11 (Ralston
|

.
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2/15/24 Decl.) 1] 27; Pls.' Ex. 23 (Caldwell Dep.) at 57:1-58:15; Pls.' Ex. 25 (Dudash

n'
k"
"~
f..
.n
n-
..

..
..

_,
-
-

~

I

Dep.) at 144:7-146212; P1s.' Ex. 45 at 46-47. 3.3:;-

107. Prior to SB. 1, clinics had policies and procedures to safely refer or

transferpatients needinghigher levels ofcare. Trial Tr. I at 53:15-20 (Caldwell); Pls.'

Ex. 29; Pls.' Ex. 32; Pls.' Ex. 25 (Dudash Dep.) at 73:13-74z8, 109:14�19, 144:7-146112.

108. Before SB. 1 went into effect, and consistent with Indiana law, '
. iii

PPGNHAIK provided procedural abortions until 13 weeks and 6 days LMP; using

oral medications and local pain medications, not anesthesia. Trial Tr. I at 15:1-17

(Caldwell). Ariesthesia is not required to provide abortion care, and, before 1S..Bl'l.,
'

. .
E '

patients needing anesthesia to complete a procedural abortion were transferred to

hospitals as needed. See Trial Tr. I at 15:13-17, 59:12-17 (Caldwell).

109. Because of the legal limitations on abortions 1n Indiana, the hkehhood

'

that an abortion will be performed at a later gestational age and on a more medically

complex1 patient has increased. See Pls.' Ex. 172 (IDOI-I Terminated Pregnariby "Rie-

port, 0st. 1-De'c. 31, 2023)(25 of 46 abortions performed this quarter were surgiciil
'

' ;. 2:"-

and 27 I(58.6%) were at gestational age of 14 weeks or more; six were conducted uti-
.5

a.

i. - . . . . . 5 '- "l

lizing mtracardiac injections) compare Pls.' Ex. 167 (IDOH Terminated Pregnancy
'Ilf l.l_l . g :I 3:

Report 2021) (98.75% of abortions were performed at a gestational age of 13 weeks or .-

1888).
I

:'| \_ »

i -' _j['| :1

in

11.0 Hospitals and ambulatory surgical centers are better equipped than

I

clinics to address complications ar1smg'from a constitutlonally protected abortion1m- ~

1.
.

..fi
iw
' h
as
�v
.1

n.
-

_'
un

-

._ .
plicatirig a serious health risk. Pls.'6 Ex. 8 (WubbenhorstDecl.1[ 78); Pls.' Ex. 26 (Cox J.-
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Dep. Vol. 2)71:6-�24; Pls.' Ex. 20 (Ferries-Rowe Dep.)14:7�15:19. "[W]hi1e clinics . . .

I

may have plenty of staff"who . . . know a lot about what . . . care they provide, they

don't have the same type of emergency equipment that a . . . full-fledged ho'spital

would have." Tr. V01. 2, 91:7�10 (Cox). For example, code carts, which have necessary'

equipment "for cardiopulmonary resuscitation," id. at 91:12�13, are "required in .

a hospital," but not in a'clinic. Id. at 91:21�25. This is in part because ambulatory

surgical centers and hospitals can perform "more complicated" procedures, including

those requiring sedation or anesthesia. Id. at 90:9.
i

F

| 'r

111. Similarly, for an abortion in the case of a lethal fetal anomaly, hospitals
_

., 1 '3'

are more likely than clinics to have genetic counseling, perinatal hospice and/orbs,"-

reavemfent counseling services following abortion. Tr. Vol. 3, 36:23�37:25 (Wizbbéi'l:

has"); P13" Ex'- 24 (COX DePO) at 42- And for abortions in the case of rape o'r'inc'elétl

hospitals employ trained Sexual Assault Nurse Examiners who can investigatb the
i- ll'l'

circumstances leading to the abortion and help women avoid potentially abusive'slt-

:!

nations. Tr. Vol. 3, 1!38:4-11 (Wubbenhorst).

1.12. The cost difference between abortion treatment in a clinic versus a hos-

pital is a significant one. Tr. Vol. 1, 52:21�53:3 (Caldwell). It is unclear

record what portion of the cost differential�if any�is related to the potentially iii-

creased complexity of hospital-based procedures and/or additional services

l' -
"

UH'FLI',

in a hospital.
! 1
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113. Some patients cannot "safely access abortion" in an outpatient setting.

i
.

Tr. Vol. 1, 56:21H22 (Caldwell). This can include high-risk patients or patients with

certain complications. Id. at 56:25�58:2 (Caldwell).

114. Abortions performed at higher gestational agesmay pose higher risks of

complications or require sedation. Tr. Vol. 3, 28:21�25; 32:22�25 (Wubbenhorst). Both '

Plaintiffs' and Defendants' experts agree that these abortions are more safely per-

formed in a hospital setting. Tr. Vol. 1, 53:6�10 (Caldwell) (sedation); Tr. Vol. 3 36:23�

37:8 (Wubbenhorst) (higher gestational age).

115. Hospitals like IU Health and Eskenazi provide physicians with

siv'e guidance regarding compliance with Indiana abortion laws, including S.B."1. See,

e.g., Defs.' Ex.139, Ex. 141-142, Ex. 149 (documents explaining hospital policies re-

garding S.B. 1). For example, 1U Health provides its physicianswith a docunieiitthgt

has "frequently asked questions" regarding S.B.l. Tr. Vol. 2, 76:21-�77:14 (Cdx):"fil

Health has also put together a "rapid response team" to "dealwith urgent [p'rdvidei]

questions regarding. .termination ofpregnancy" under the health or life exception.

Tr. Vol.2 81:7�10 (Cox). This team has"a clinical expert," "an ethical expert," and "a
1

1

legal expert," reachable by "a phone number you can call twenty-four seven." Tr. Vol.

2, 81: 10713 (061:). The hospital encourages physicians to consult its S.B. 1 compliance

resourcds and will ddfend its physicians against any legal action under S.B. '1 :iftligy

follow the hospital's protocols. Tr. Vol. 1, 71:7�8 (Caldwell); Tr. Vol. 2, 7715�23(Cox)
"'1'

Though
abortions have been performed there since S.B. 1 went into effect, nocivilor

I

' '2: 'l'1'l
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criminal actions have been brough against an IUHealth physician regardingwhether

an abortion was legally performed under SB. 1. Tr. Vol. 2, 78:2�17 (Cox).

I
CONCLUSIONS OF LAW

1. A'BORTION REGULATION & THE LAWOF THE CASE

1, "For all of Indiana's history, abortion has been the subject of state law-

making, and to the extent federal courts interpreting the Federal Constitution have

permitted, the legislature has generally prohibited abortions except for pregnancies

that threaten a woman's life." Members ofMed. Licensing Bd. of Ind. v.

Parenthood Great Nw. Ham, Alaska, Ind., Ky., Inc., 211 N.E.3d 957, 962 (Ind. 2023),

reh'gr denied, 214 N.E.3d 348 (Ind. 2023)(hereinafter referred to as "Planned

Parenthood").

2'. Indiana's prohibition on abortion originatedwith its adoption of common

law. Planned Parenthood, 211 N.E.3d at 962. In 1835, "the GeneralAssembly

its own'statute criminalizing abortion, making it a crime to 'wilfully admini'stéi'l'td

:9'.i

any pregnant woman, any medicine, drug, substance or thing whatever, or. .use or

I,

employ: any instrument or other means whatever" .to procure the miscarriageof

any such woman, unless the same shall have been necessary to preserve the life

l. I 1 :I.'Il

such woman."' Id. (quoting Act ofFeb. 7, 1835, ch. XLVII, § 3, 1835 Ind. Acts d6, 66).
l

Shortly after the 1851 Constitution's adoption, "[t]he GeneralAssembly expanded the

law II..byprohibiting a 'druggist, apothecary, physician, or other person selling fidd-
s

-...!

icine' frbm selling any 'medicine . .known to be capable of producing abortion or

'1' ti)

:'E' 0.'
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miscarriage, with [the] intent to produce abortion." Id. (quoting Act ofMar. 5, 1859,
I

ch. LXXXI, § 2, 1859 Ind. Acts 130, 131). In 1881, the General Assembly raised the

penalty from a misdemeanor to a felony. Id. (citingAct ofApr. 14, 1881, ch. XXXVII,

§ 22, 1881 Ind. Acts 174, 177). And "[i]n 1905, the legislature enacted a new criminal

code and incorporated the 1881 statute." Id. at 962�63 (citing Act ofMar. 10, 1905,. '

ch. CXLIX, §§ 367, 368, 1905 Ind. Acts 584, 663�64).

3. After the U.S. Supreme Court declared a federal constitutional right to

abortion in Roe v. Wade, 410 U.S. 113 (1973), the Indiana General Assembly, "under

s.
protest!" "revised [state] abortion laws only to comply with 'recent U.S. Su'préme

Court decisions."' Planned Parenthood, 211 N.E.3d at 963. Indiana's 1973 law allowgil
:

I

abortion at any point during pregnancy when, in a doctor's "professional, medical

.
'

.. . . . :niwav
Judgment," an "abortion is necessary to prevent a substantial permanent impairment

11of the lii'e or physical health of the pregnant woman." Pub. L. No. 322, § 2(c)(2),
Ind. Acts 1740, 1743. In enacting that statute, however, the State "disclaim [ed] any

'constitutional right to abortion on demand' or approval of 'abortion, except
|

E I
. , In}:

the life of the mother." Planned Parenthood, 211 N.E.3d at 963 (quoting Pub. L. No.

322. § 2(c)(2), 1'973 Ihd. Acts 1740,1740).

4. Dining the time that federal law limited state authority over abortion,
I

Indiana continued to regulate it to the extent permitted. Planned Parenthodd, 211
I

N.E. 3d1 at 963. Those laws included definitions for medical emergencies warrianiir'ig

. . -.',-(.-'."1
an abortmn and cruinnal penalties for v101at1ng the abortion code. Pub. L. No. 187-

1995, .1995 Ind. Acts, pp. 3327�29. Indiana also enacted a prohibititimaiiii
' I :u in,

!

' 'a - "TU
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"dismemberment abortion[s]" unless reasonable medical judgment dictates that "per-

forminé the dismemberment abortion is necessary to prevent any serious health risk

to the mother or to save the mother's life." Pub. L. 93-2019, 2019 Ind. Acts 830, 832

(cleaned up) (codified at Ind. Code § 16-34-2-1(c)); see Pub. L. No. 93-2019, 2019 Ind.

Acts. 830, 830�31 (adding definition of "[s]erious health risk" codified at Ind. Code-

§ 16-18I-2-327.9). The General Assembly permitted abortion when, in a doctor 3 pro-

fessional, medical judgment," an "abortion is necessary to prevent a substantial per-

manent impairment of the life or physical health of the pregnant woman." Pub. L.
l .I

I'll"
N6. 193-2011, '2011 Ind. Acts, 2776, 2479.

, . ' I '21:.)

did not confer a right to abortion, overrulmg Roe. Dobbs 0. Jackson Women s Health
.

' l a

-
r'I

Org., 597US. 215, 231 (2022). Shortly thereafier, the General Assembly enacted
I ll: I.

.u

1. That law, like Indiana's pre-Roe statutes, makes abortion a "criminal act"iexcé113l:

inlcertain defined circumstances. Ind. Code § 16-34-2-1(a). Under SB. 1, abortion-is

permitted in three circumstances:
g. H] -

6. First, 53. 1 permits abortions "before the earlier ofviability of tlib'l'etiis

or twenty (20) weeks postfertilization age of the fetus" where (i) "reasonable medical

judgment dictdtes that performing the abortion is necessary to prevent any 'derioiils

health .risk to the pregnant woman or to save the pregnant woman's life" or (ii)

fetus is |diagnosedwith a lethal fetal anomaly." Ind. Code § 16-34�2-1(a) (1). A

healthirisk" is one "that has complicated the mother's medical condition and needss'i-
' I

tates a'n abortion tol prevent death or a serious risk of substantial and irreversible

-' r 534.11.?

35
: l. 11:31]

5. In June'l' 2022, the US. Supreme Court held that the federal constitutidii -

'tlie'

serious
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J '
-. physical'impairment of a major bodily function," but "does not include psychological

'. ?.

-:-+:i3-.
' . -. :3..;i-:-

:' or emotional conditions." § 16-18-2-327.9. Only hospitals and ambulatory surgical
l

centers may perform abortions under that exception. § 16-34-2�1(a)(1)(B).
v

..

7. Second, S.B. 1 permits abortions "at the earlier of viability of the fetus

or twenty (20) weeks of postfertilization age and any time after" where "necessaryto
'

prevent , any serious health risk to the pregnant woman or to save the pregnant .

woman's life." Ind. Code § 16-34-2-1(a)(3). Because those abortions are performed

.

later in the pregnancy, S.B. 1 imposes some additional requirements. Those include

that the.f abortion be "performed in a hospital" and he "performed in compliancg

Indiana. Code §'16-34-2-3. § 16-34-2-1(a)(3)(C)�(D). Indiana Code § 16-34-2-3, iii ttini,

requires the presence of a second physician who is prepared to provide care for any

"child hern alive as a result of the abortion." § 16-34�2-3(b); see§ 16-34-2-3(a), (c)�(d) Iii;-

'
LB

J-J
ua

na
...
"

'..
'

8; Third, S.B. 1 permits abortions "during the first ten (10) weeks (if

fertilization age" where the pregnancy arose from rape or incest. Ind. Code $103432}-
u -: .. '..I .

1(a) (2).Only hospitals and ambulatory surgical centers may perform those ab'o'rtidrid'.
'-.I.
v.

-

1 {'31: -

=

_

§ 16-34L2-1(a)(2)(0)." f

1

.
j

2.9

L'-
.H- N
J
.l

9. Physicians who perform abortions that do not fallwithin the

'
("'- of S.B. 1 are subject-to prosecution. Performing an abortion outside S.B. 1'slbirdeii'-

tions constitutes a Level 5 felony punishable by one to six years' imprisonmentl'fgs
.

f

'.-' . .r

' ' . .. .' . a

well as. a fine of up to $10,000 and revocation of the phy31c1an's medical license. Itid. -

-IfI

I: _
Code§§16-34-2-7;25-22.5-8~6(b)(2);35-50-2-6(a),(b).

' '1 "t" '
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10. Physicians are also subject to mandatory license revocation absent a

criminal prosecution if, "after appropriate notice and an opportunity for a hearing,
I

the attorney general proves by a'preponderance of the evidence that the physician
I

performed" an unlawfiil abortion "with the intent to avoid the requirements of'

providing a legal abortion under the law. Ind. Code § 25-22.5-8-6(b)(2).

II. COUNT I�CONSTITUTIONALITYOFHEALTHOR LIFE EXCEPTIONAS
APPLIED TO PLAINTIFFS & THEIR PATIENTS

11. Plaintiffs have requested that the Court grant pre-enforcement:inj'iinrii

tive relief for themselves and their patients suffering from a non-exhaustive"fist

illnesses that fit intoibroad general categories. Although the Plaintiffs have identified

numerous serious diseases (including serious mental illnesses) that present 'a

range of hypothetical clinical scenarios, Plaintifi's have not identified a situation in

which 8.3. 1 would prohibit an abortion protected by Article 1, Section 1 of the Indi-
'

I.
I

ana Coiistitution and accordingly, injunctive relief is not appropriate.

12. In Planned Parenthood, our Indiana Supreme Court enshrined consti-

tutional protection under Article 1, Section 1 for abortions "necessary" to "priitedt'ta

wonian's life or to protect her from a serious health risk" Planned Parenthood;':'21?]:

1- 1"NE. at at 976�77.
'.' 1':

13. The Supreme Court did not "establish the precise contours" of this pro-
! .!. . .

tection' or did it determine a specrfic test under wh1ch to assess the availability
' i . I': _ i -

constitutionally protected abortion. In essence, the amount ofhealth risk the

General! Assembly may constitutionally require women in Indiana to tolerate in
'

' '
- t i] :51:
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r; l i rm.

pregnancy and childbirth remains an open question subject to review through as-

applied Ichallenges. Planned Parenthood, 211 N.E.3d at 976. However, the decision

doesmake that clear that to enjoy constitutionalprotection, an abortionmust be "nec-

essary" to protect life or health of the woman and the health risk posed to the woman

must be either life-threatening or "serious." Id. The Court also provided that in asking

whether an abortion is "necessary" or a health risk is "serious," we cannot simply ask

what these terms mean "in a colloquial sense." Id. at 978. "Rather, [this Court's] task

is to discern the contours of constitutionally protected liberty as Section 1's framers
II

and ratifiers understood them." Id.

14. Plaintiffs have not shown that the Health or Life Exception prohibiils

any constitutionally protected abortion. On its face, 83. 1 allows abortion wheneEveIr
.

"reasonable medical judgment dictates that performing the abortion is necessaryto

prevent any serious health risk to the pregnant woman or to save the

woma11's life." Ind. Code § 16-34-2-1-(a)(1)(A)(i). It defines a "serious health risk'y'

situations where an" issue "has complicated the mother's medical condition

cessitates an abortion to prevent death or a serious risk of substantial and

ble physical impairment of a major bodily function." § 16-18-2-327.9.

iii. The statutory definition of "serious health risk" has presented sigiufi-

cant ch'allenges for physicians who have been 1n the incredibly unenviable

providing exigent obstetrical care in a politically charged environment and under?"a

' ' . : - -:' i 1'.-

new

statutoryl
regime that includes potential criminal liability and license

"In L'llli

Howeviar, thisl definition does not require physicians to wait until a woman is
.. .,

I
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clinically unstable to provide care. S.B.1's Health or Life Exception permits abortion

I

_

where the treatingphysician's "reasonable medical judgmen
" is that a womanwould

face a serious risk within the meaning of SB. 1.

16. Plaintiffs understandably argue there could be situations in which a"

physician might want to perform an abortion that falls outside of the Health or Life

Exception. But they have not identified a specific situation in which the abortion

would both fall outside any ofSB. 1's exceptions and be "necessarf' to guard against

a serious health risk protected under Planned Parenthood. Tr. Vol. 1, 64:6�11 (Cald-
5")Y.

well); see also Tr. Vol. 2, 13:23-24 (Mittal); '11.Vol.3,18:18�20.

1!? . Consider the conditions discussed at trial. Depending on a patient

nation, hyperemesis gravidarummay be treatedwith dietary changes, ginger supple-

ments, or oral anti-nausea medications. Tr. Vol. 1, 25:1�14 (Caldwell). Defs."1E'x21658

(ACOG'l'racticie Bulletin 'No. 189) at 6, 9-10. Preeclampsia. can he treated wiithalniii

heparin medications, frequent blood tests, and/or expectant management. 'I'rdel. 1'1

at'11'5:7�16 (Caldwell). Gestational diabetes may be treated with nutrition 'ttiéilbii,

exercise theraply, or medications. Id. at 32:12�16. However, some patients

quire more significant medical interventions, and if so, Indiana doctors are not lim-

ited to these options if a woman's life' 13 at risk or if she faces a serious health risk

"that his complicated [her] medical condition and necessitates an abortion toprevent
II

death or a serious risk of substantial and'irreversible physical impairment ofamajor

I

bodily.function.
" Ind Code § 16-18-2-327.9. In these circumstances, doctors may per-

form abortions.

f

|
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18. The only types of conditions that are categorically excluded under S.B.

1's exceptions are mental and emotional conditions. Plaintiifs have presented com-

pelling evidence
regarding the serious nature ofmental illness for perinatal women,

but they have not shown that these conditions constitute serious health risks impli-

cating a constitutionally protected abortion right as established by Planned

Parenthood or that abortion is a "necessary" treatment formental and emotional con-

ditions.

19. Plaintiffs have not shown that there is a single mental health concern

that mast be treated with abortion. Plaintiffs' own witnesses explained that meiltlll

health conditions during pregnancy vary widely in kind and severity, Plsl' lllx

(MittalDep.) 72:5�6, and can be treated in a variety ofways. See Pls.' Ex. 23 (Galdwell

Dep.) 1'40:17�141:16, 143:21�144:2 (explaining non-abortion treatments fof meiltEl

health concerns); Pls.' Ex. 28 (Mittal Dep.) 173:15�17 (treatments-for'certain hiptlleli

disorders "can be provided with monitoring and vigilance around the emergencléllli'

risk" tolpregnantwomen). But Plaintiff's have not identified a specific scenario where

abortion would be necessary to treat a serious mental health condition.

20. Plaintil'l's' own expert testified that the treatment for acute melltEl

health concerns (like' suicidal ideation) is "acute psychiatric treatment," not abhrticllll

P13-'
Elli:

28 (Mittal Dap.) 183:15�16. In her own clinical practice, Mittal "never pill)-
' . , n- .!

actively recommends abortion as a treatment for mental health issues.' Tr. Vol. 2,

38:8�9l 1VIitta1"can'tbe sure that [a] person's [mental] health situation would
=.v 0.

been different if she had had an abortion." Tr. Vol. 2, 48:7�9 (Mittal).
!
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21.- Plaintiffs also argue that the exclusion of mental health from 5.3. 1's

definitidn of "serious health risk" means that women will be unable to take certain

teratogenic medications. SB. 1 does not categorically ban teratogenicmedications for

pregnant women. Plaintiff's' and Defendants' experts agree that "scenarios are very

individtialized and unique to a particular patient and their clinical context," Tr. Vol.

2, 59:22-60:2 (Mittal); see also id. at 110:22�111:13 (Kheriaty) (discussing alterna-

tives to teratogenic medication); 158:12�25 (discussing treatment options other than

teratogeriic medication and how to reduce risk from using teratogenic medications

i . fig!

during pregnancy).
!

22. Plaintiff's presented significant compelling evidence regarding the

of healthcare for women in Indiana. This evidence included concerning data alioiit

healthcare deserts (women in a large swath of Indiana have no birthing carefwithi'h

a thirtylminute drive) Pls.' Ex. 170 .(IDOHMaternalMortality Annual Report)

and the fear and frustration Hoosier OBGYNs have expressed regarding 3.3.51'9361-

pacts on patientl care and their own ability to practice medicine. Pls.' Ex.184 (VVli'YI

Article) at 3-6;h. v01. 1, arm�43:3 (Caldwell). Although compelling, the Court

taskedlwith determining the wisdom of SB. 1. Rather, the Court limits its analysis

to whether 83. '1 prevents patients from exercising a constitutional right to prcitegt

themselves against serious health risks by materially burdening access to abhrtidiis

I .
' '

l l...

necessary to address that risk. Plaintiffs have not shown that 5.3. 1' does so as to

l , _ ,
= ) . lii'

individual patient or m any well-defined mstance suffic1ent to support an as-apphed

. 4
' .

' Ein-

challenge.
r =5" 171
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23. As part of their claim under Article 1, Section 1, Plaintiff's additionally

argue that S.B. 1's definition of "serious health risk" is "uncertain" or "vague" and

"chills" :aocess to abortion. (Pls.' Br. at 23�24, Nov. 9, 2023); see also Tr. Vol. 1, 74:13�

20 (Caldwell) (describing situations where it "wasn't clear that [the patient] was'ab-

solutely covered"); id. at 111:10�12 (Ralston) ("I find the language to be vague"). But

this argument is insufficient to enjoin enforcement ofSB. 1 for several reasons.

24. First, in the Amended Complaint, Plaintiffs did not bring a claim that

8.3. 1 violates the Due Course ofLaw Clause or notions of due process because of its

vagueness. Plaintiff's only alleged a violation ofArticle 1, Section 1. (Amend. bodipll'.

| .
-.,

'
r-

"

23�24). But Plaintiffs do not attempt to show how Article 1, Section 1 prohibits

against'laws that "chill" conduct.
3'-

-
.. 1-

25. outside the First Amendment context, vagueness principles only

.
- . . . . .

. l: .
quire a statute to prov1de "'fair warmng' as to what conduct W111 subject a person It1

liability." Karlin v. Faust, 188 F.3d 446, 458 (7th Cir. 1999); seeMordles v. 2129:, 22s

N.E.3d; 1025, .1049 (Ind. 2024). This means that a court need not "worr[y] abd'utztlie

periphery" of a statute; it need Only ask whether the statute has a "substantih1,rdii-

derstandable core." Trustees ofInd. Univ. 1). Curry, 918 F.3d 537, 540 (7th Cir.'20'19).

1

. , " I [7:

One party's "uncertain[ty]" about what a law means, even if there are multiple per-

missible readings," cannot make a law unconstitutionally vague if the courts can dis-

cern itst meaning. Pulsifer v. United States, 601 U.S. 124, 152 (2024).
'

'

. . . -" t }

26. SB. 1's text has a core. It prohibits abort10n unless, in a doctor's heal.-

I

. . . . . {"355

sonable medical judgment, a candition emsts that has comphcated the mother's
|
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medical'condition and necessitates an abortion to prevent death or a serious risk of

substantial and irreversible physical impairment of a major bodily function." Ind.

Code 16-18-2-3279; see § 16-34-2-1(a). Practitioners regularly use the "reasonable

medical_ judgment" standard. Tr. V01. 1, 43:7�14 (Caldwell) (uses reasonable medical

judgment "every day"); id. at 111:19�20 (Ralston) ("[E]very day I deal with doctors.

who anal using reasonable medical judgment"). And while Plaintiffs assert that it is

not always clearwhatmeets the exception, that does not demonstrate a core is absent.

See Planned Parenthood of Ind. & Ky., Inc. 1). Marion Cnty. Prosecutor, 7 F.4th 594,

604 (7th Cir. 2021).
a- m

27. Secondly, Plaintiffs have previously performed abortions under defini-

tions similar to S.B. 1's life and health exception. S.B. 1's exception is borrowed fi'oiii

other statutes that predated its enactment. From 1993 to 2022, Indiana law Iieriiii'izi

ted abdrtions post-viability if, "in the attending physicians' professional, niediizhl

judgmen
" the abortion was "necessary to prevent a substantial permanent iihpaiii-

ment of the life or physical health of the pregnant woman." Ind. Code 16-34-2�1(3)(C)

(1993).
iDoctors,

including a Plaintiff in this case, performed abortions under tihia'it

standai'd, Pls.' Ex. 23 (Caldwell Dep.) 40:3�18; see also Tr. Vol. 1, 72:8�74:3 (Cald-

well). Similarly, prior to S.B. 1, Indiana prohibited "dismemberment abortibn[s];:1iii-

less reaisonable medical judgment dictates that performing the dismemberment

tion is inecessalry to! prevent any serious health risk to the mother' or to save

. . :-.- a;
mother's life." Pub. L. 93-2019, 2019 Ind. Acts p. 832. Doctors in Indiana have per-

formed abortions under that exception too. See Tr. Vol. 1, 72:8�74:3 (Caldwell)
i
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2'8.
Lastly, the record in this case demonstrates thatmedical professionals

have prf'oven themselves able to understand and apply the Health and Life Excep-

tion's réquirements. Since SB. 1 took effect, Caldwell performed abortions for reasons

related: to life and health. Pls.' Ex. 23 (Caldwell Dep.) 114:3»115:5; 127:22�24; Tr.

Vol. 1, :50:15�18 (Caldwell). Indiana hospitals have developed guidance, procedures,�

and appropriate consultations to ensure that doctors can perform abortions permitted

by S.B.| 1. Tr. Vol. 1, 41:8~11 (Caldwell)(describing IU hospital review system); Tr

Vol. 2, :83:10 (Cox) (same); see also Defs. Exs. 139, 141, 142, 149 (documents explain-

ing hospital policies regarding SB. 1). And in every situation in which Caldvvs'eu'hbls

performed an abortion permitted by SB. 1, at least one other Maternal Fetal'lMledli;

cine Splecialist'agreed it was appropriate. Tr. Vol. 1, 70:7�10, 71:13�16 (Caldwell):n

l

f -"i':�-:.
29. The Coirrt acknowledges the Provider Plaintiffs' concerns about apply-

.

ing the statute in the clinical setting and the apprehension S.B. 1's penalty
I| '

-

causes._ The most significant challenge physicians seem to face in applying the
I . . . 1:1,.

or Life Exception ofSB. 1, is the legislation's failure to account for the individtial risk

toleraiice ofphysicians andpatients, whichwould be a usual consideration in

decision making. However, Plaintiff's provide no sufficiently specific clinical situatigri
I ,.
.I I

II .1 f

for theICourt to analyze. Indiana precedent further supports the conclusion tha

l
'_-'i"

as-applied vagueness challenge pointing to hypothetical clinical situationsof'un-

known, unidentified patients with insufficient detail surrounding the circumstances

and dilagnoses will not support a conclusion that a statute is unduly vagiie. Z'S'nezé
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Duncanlu. State, 975 N.E.2d 838, 845 (Ind. Ct. App. 2012); Price 0. State, 911 N.E.2d

716, 72d (Ind. Ct. App. 2009).
1

3(:). Based upon the foregoing, the evidence presented does not support per-

manentlinjunctive relief as to Plaintifi's' as-applied, Article 1, Section I challenge to

the Health or Life Exception.

III. dOUNT II�CONSTITUTIONALITY OF THE HOSPITAL REQUIRE-
MENT

Ai. Article, Section 1 Material Burden Analysis

311.
Plaintiffs' second claim is that $3. 1's requirement that abortions

perfornied in hospitals and ambulatory surgical centers violates Article 1, Section 1

by erectiing barriers to abortion. (Amend. Compl. at 1[ 4).
1 __.l -.:; m."

32. Legislative enactment or government regulation is unconstitutional

imposes a material burden on a fundamental right that. constitutes a core constitu-

tional viadue. Clinic for Women 0. Brizzi, 837 N.E.2d 972, 983 (Ind. 2005). "a if E-

33. Plaintifl's have not shown that the Hospital Requirement has "materi-

ally buiden[ed] one 'of the core values which [the Constitution] embodies." Price 0.

State, 622 N.E.2d 954, 960 (Ind. 1993). The Supreme Court has previously held

even if:a broad right to abortion exists, that right is not materially burdened by a

state law that may adversely affect "some unknown number ofwomen" by causing

them to "(i) delay obtaining abortions, (ii) travel to other states to obtain aboitidiiiSi

(iii) car-Ii'y pregnancies to term, or (iv) seek alternatives to legal abortions." Bridzi,

N.E.
2di

at 981; see also State 0. Economic Freedom Fund, 959 N.E.2d 794, 807 (Ind.

2011) (additional costs did not create a substantial obstacle to "engag[ing]'in political

' ' 45 i ll Li,
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.-
.'Z ,

'1 expressilon"). Consistentwith Supreme Court precedent, the Court concludes that in- '-I

I
' ll '2

2

I, 2:3
creased 3cost of care or travel on an unknown or hypothetical patient does not consti- ., ,-

3

tute a niaterial burden on seeking abortion care. See Brizzi, 837 N.E.2d at 981.
I

334.
To succeed on their facial challenge, Plaintiffs must prove there is no

instance in which the Hospital Requirement is constitutional. In otherwords, Plain-

tiffs mu3st show that in every instance, the Hospital Requirementmaterially burdens
I

' .

the core constitutional right ofwomen to seek abortionwhen it is necessary to prevent

..
death oIr a serious health risk. Planned Parenthood, 211 N.E.3d at 965. Plaintiffs

I3

acknowledge that women who have a variety ofmedical complications could requ1re 3 3 i

hospital-baled care. Caldwell Dep. 51.14�19. Plaintiffs also acknowledge thereare

women :Iwho categorically cannot "safely access abortion care in the outpatient set- _

.

.3

ting" Tr Vol. 1, 56:21�22 (Caldwell); see also id. at 5356�10,56:25�58:2 (Caidvéeiii -

1:33. 3
II

.' .3

-

I

(any abortion rIequiring sedation should be performed'm a hospital). The recordI :I I. . 3.3
I3

I

.. q.

.., tains evidence ofmany classes ofpatients for whom the Hospital Requirement {133's}

III
:I

' 3 notmaterially burden their right to seek abortion and accordingly a facial challeInIIge

II is defeated.
I 3'

'33 335.
As to their as-applied Article 1, Section 1 challenge to the HospitalIReII: __

quirement, Plaintiff's have not shown that the Hospital Requirement has preirente'Id I33

I

or materially burdened any woman, or class ofwomen,in mobtaining an abortion nIeIcIé-I
II.-I.IIII

II

3'
essary Ito saveIher Ilife or protect her from a serious health risk. See IPianIInftIéIiIiI .

'I

Parenthood, 21'1 N.EI.3d at 976.
. '11-

'3. 3
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36. Material burden analysis does not involve weighing nor is it influenced

by the sEocial utility of the state action at issue. City Chapel Evangelical Free, Inc. v.

City of gouth Bend, 744 N.E.2d 443, 447 (Ind. 2001)(citing Price, 622 N.E.2d at 960).

We look only at the magnitude of the impairment. If the right, as impaired, would no

longer s!erve the purpose for which it was designed, it has been materially impaired. :

Brizzi, 837 N.E.2d at 983.

37. Here. the core constitutional Value at stake under our Article 1, section

1 analysis, is a woman's ability to access an abortionwhen she faces death or a serious

health risk. The Hospital Requirement is constitutionally impermissible if it irhpiisgs

a material burden oh a woman's ability to do so. Plaintiffs allege increased costs 'e'n'a

.' . . . . . .
' I! "3):

travel associated With the Hospital Reqmrement create substant1albarr1er tO'COIlStl-

.
'

'
. . .

- ' :' n '

tutionally protected abortion access for women facing serious health r1sks.

38. The evidence does not support this contention. As mentioned, the Ciiiii't

has no well-defined class of women or clinical circumstances to consider, but even
I

I ' ")h. I
:

..

with thEat limitation, the evidence demonstrates thatmanywomen receiving abortion
l

- .

care when they are seriously ill or at risk of becoming seriously ill will likely-lbsI

ous diseases caused by Pregnancy PIBSent mid or late-term when abortion'carealiii'i
" u. i"; -

comes more invasive and complex. Requiring a procedure to occur at a medical facil-
|

ityl where it would be likely to occur absent the legislation is not substantial obstacle.

$9. The record shows that the Hospital Requirement clearly increased-(Eli's!

cost, and the potential travel required for abortion care. Tr. Vol. 1, 1864:1435l
|

'3 ~ -I_?_�:lll
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(Dockray). But that is not enough to show that the Hospital Requirement is impor-

. . I . . .

m1ss1b1y burdensome to a core const1tut1onal value. Even assuming all women seek-

I

ing abortion
care will face economic hardship in doing so, a law does not violate the

I

Constitution solely because it directly or indirectly results in economic hardship.

Brizzi, 3'37 N.E.2d at 931.

B. Rational Basis Analysis as to Rape, Incest, 8: Lethal FetalAnomaly
' Hospital Requirement

4b. S.B. 1 also allows abortion 1n cases ofrape incest, and lethal fetalaln'oili�

alies. Plaintiffs do not assert there is a stand-alone constitutional right to ab'orltiofliiiizii

those situations and none was identified by the Indiana Supreme Court in Plannielti

Parenthood. As such, the legislature may limit these procedures in any fasliidn

is rationally related to a legitimate governmental purpose. SeeHawkins v. State, 973

N.E.2d :619, 622 (Ind. Ct. App. 2012).
'-"|.'

41. The Hospital Requirement' 13 not arbitrary andbears a rational relation-

ship to the legitimate governmental objectives ofprotectingmaternal health andpre-
l . ',"l ..

serving' fetal life. As mentioned above, Plaintiffs concede many women have health

conditions and complications that necessitate hospital-based abortion care

there are women who cannot "safely access abortion care in the outpatient

due to complications Tr. Vol. 1, 56'21�22; 51-14�19 (Caldwell). It is likely thatman'y

of the legal abortions sought under S.B. 1's exceptions will be" m these higher risk

situations in which hospital-based care is necessary.

i

'

.

'
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42. It is reasonable to require women seeking abortions for lethal fetal

anomalies to do so at a hospital because those procedures are often done at a higher

gestatitinal
age and carry a greater risk for complications. Tr. Vol. 3, 37:1�8 (Wuh-

benhorslt). Hospitals are prepared to provide the counseling and bereavement care-
I

.

some women desire when undergoing an abortion procedure because of a lethal fetal

anomaly. Id. at 37 :8�12 (Wubbenhorst). It is also reasonable to require abortions in
.

instances of rape and incest to take place in a hospital because hospitals have spe-

cially trained staff members who can investigate the circumstances leading to the

:ll ' 'i
-" . .'

g." L

abortion and help women avoid potentially abusive situations. Id. at 38:7�1I (Wuh-

be'nhorst).
:3. 1'

:

.
.,. _

43' Finally, as this Court has previously observed, it is rational for the I131g-

islature' to require abortions to be performed in hospitals and ambulatory siirglcal
I: 4

'
3:

l H 53" '_

centers!because the Indiana Department ofHealth must separately monitor and

spect Indiana abortion clinics. Order at 12-13 (Sept. 22, 2022). Ending this iiic'iéziééii

burdenibn the State (of "maintaining a separate licensing and inspection regiinei'j'is

"a legitimate and reasonable rationale" for the Hospital Requirement. Id. at 13.
my"?

44. For all these reasons, the Hospital Requirement survives the less extiéii:

ing scrutiny ofrational basis review.

III. cONCLUSION
i .

. l '1},-

45. To summarize, Plaintiffs have not shown a that 8.3. 1 materially bu'ii�l

i . . . .
.

|

' '-

dens the rights of any spec1fic patient or well-defined class ofpatients to access coii-

: . . . . . 9
'1 iii

stitutionally protected abortion care. Significant and compelling ev1dence
' 1 i:
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the policy implications of SB. 1�and its effect on medical professionals in particu-
I

I

lar�wziis presented. However, the Court cannot substitute its own policy preferences

for that:of the Indiana General Assembly and the Court limits its examination to the

General Assemblys constitutional authority post-Planned Parenthood. Plaintiffs .-
--

'

have not shown an instance where an abortion.is necessary to treat a serious health

riskbutwould also fall outside of the Health and Life Exception. Additionally, Plain-
|

tiffs have not demonstrated that the Hospital Requirement is materially burdensome

to constitutionallyprotected abortion access, nor that it fails rational basis review as
l

'
. L 3::' -

to 'statu'torfly authorized (but not constitutionally protected) abortions.
u

IT IS THEREFORE ORDERED that Plaintifi's' motion for permanent injunc-
I

tion is DENIED and.judgment is entered for Defendants.

Datedzl .9// /~2v21 41%
l

Hon. Kelsey B. Hanlon, Special Judgé

.!

.

Monroe Circuit Court
.
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